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necessary that the cost of the repairs under such

circumstances   should   be   apportioned   between

capital and income on the principle adopted in

"Re   HotchJcys"    His    Lordship    further   said:

" Having the statutory power he (the trustee) is

in a wholly different position from that trustee

whom the Court assisted in 'Re Hotcfikys.'   There

being then no statutory power the Court had to

apply general equitable principles. I see no reason

why the Court, having the Statute before it, should

fall back upon those principles.   I see no reason

why the Courts should not leave the trustee to

deal with the matter under the statutory power

given him by the legislature, and under those

circumstances it appears to me that the right

course for the trustee to take is to use the statutory

power and pay for those repairs out of income."

It will be seen, however, that this decision was
soon varied. In a case which came before Mr.
Justice Tomlin1 it was held that the words " after
keeping down costs of repairs and other outgoings"
in Section 28 (2) of the Law of Property Act, 1925,
did not make it obligatory on trustees for sale
acting under that section to pay the costs of all
repairs out of income. The trustees had a discre-
tion and if, in the exercise of that discretion, they
decided to pay the costs out of income the Court
will not interfere, but where the trustees ask the
Court to say how the costs of particular repairs
ought to be borne, the principle laid down in
"Re Hotchkys" will be applied.

1 EG Robins, Holland v. Gillam, [1928] Ch. 721.